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M/s. Chiripal lndustries(Fiber Division)
Ahmedabad

al{ afh z srft a?gr a sriitr arr aar & it a s am?gr # uf zqnRerf 4a mg em sf@art at
3r@ta ur g+terr 3maa wqra aar &1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such. order, to the appropriate authority in the following way :

rd al qr y7tar 3mar
Revision application to Government of India :

(1) alaua yen sf@fr1 , 1994 ct)- eJffi 3raaR al rg mm#ia i gala arr <ITT i:fq-tJT'TT m J!l!:fl'f~* 3RflTTf ~~~ 3ltTR ~- 'lTTm~. fcrffi ~- 'ITTiR'cf fcrwr, 'er)~ ~- vfrcr;:r cftq 'l'fcA, "ffflG +Jflf, ~ ~
: 110001 cpl" ct)- 'ffl~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Oi) <ffe. TifR alt eif # ma i ua ha zrf man fan#t wsr zu 3r1 nra i a fv rusr r
~~ TifR "R 'G1m ~ +JTlf ~- <IT fa#l aver·IN at aver ii ark % fa8ht area i za fa#twemet TifR ct)-~*
cITTA ~ 'ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse dr in storage whether in a factory or in a warehouse. ·

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(Tf) z±ft gens r g71arr fag R@at 'lTTm *~ (~ <IT WR <ITT) ~ fcl,m 7f<IT TifR 'ITT I
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("i!!T) 'lfficf cfi <ITT5x fa#t I; zu 7?gt ii Ruffml w z +Ta faRuf i qzjr zyca a ma # 39T
zyeas ittc cfi ~ if ull' 'l'fffif cfi <ITT5x fa@ lg rqkfaff et

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifna #tn zyca :!1@R cfi ttrq un- ~ cfif%c lfRf 6t r{& aj ha om#r it <a arr -qct
AW[ cfi ~ ~- W-frc;i cfi &Rf i:nfur ah au u qr atfa stf@a (i.2) 1998 efRT 109 &Rf
fgra fg mg st I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ala sr«a yen (rfta) Pr46#, 2oo1 <fi Awr 9 <fi 3fuT@ fclAFcft:c Tua in sgv-a i at ufi ,
)fa arr?t a if am?r hf fetaah ma fa -sr?r vi srft 3mar t at-at ufzii # rel
6fra 3maaa fa Gar afeg1rrer arr <. ml grftf a aiafa qr 35-z feufRat # 41a
#a # re €tn--s arr 6t 4fa ft @tt afegy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by c;1
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura 3ma # mer ui vicar an vaa qt za ma a st at wq) 2oo/- i:tix, :!1@R c#i" umr
3iN Gr±f iea a va launr st at + ooo/- c#i" i:tix, :!1@R c#i" uITTf I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

«tar zrca, #€trarr zea vi hara an@air nrnf@ran a uf ors
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tuUna zyca 3rf@I~I, 1944 #t err 3s-#]/3s-z #3if

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) avffaow qeriaif@r ft ma #tr zgca, €tr Una zea vi ara 3rat4tu mznf@ear #t
fa2ls 9fear ate cifa i. 3. 31N. cfi. ~- ~ ~ "cjj]' -qcr
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The appeal to the Appellate Tribunal shall· be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ zr an?r in{ sm#vii a rmr r@ta pea sitar a f, #) qjT gar sufaia fhn um a1Reg za qz a st gy ft fa frar udl arf aa a f; qenRenf r4it
qruTf@rau at va 3rat zn #{ha va qt ya 3ma=a fhu \JITffi t' I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) urn1al rcr 3nf@/fa1 197o zqn izjf@ 6t 3rqf-1 # 3lcflTTl feiffRa fag 31Iram7a z
am2gr zaenfen,f ffu ,f@era7t a 3n2gr ii r@ta al ga IR u 6.6.so h a urzuru gee

fez am ah ale1
0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) gait iifeii at Ria ah ah faii6 3ITT 'lfr znr 3naff fhu urar ? l ft ye,au surer gen vi hara a4l#tu nrnf@raw (ar4ff@f) fu, 4gs2 i fe&

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)· flt gyca, a€ta uraa zyca vi aa arqaa nznf@era (Rrec), # If rqt mar i
air #iaT (Demand) qi is (Penalty) cpT 1oy qa san #ca 3rfar ? 1 grifa, 3f@rasavrqa 5+ 1o
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of \he Finance Act,

1994)

a4ar3qrra3#arah 3iaaia, emf@a zla "aazrr#in"Duty Demanded) ..,,
(i) (Section)m 11D ~~~mftc:f '{ITTT;

) (ii) fernra«racadAfez4 far;
(iii) ~~~~f.:m;Fr 6 ~~~'{ITT!.

¢ · ·~ u#sra 'ifaa3fr'gt u rtacr}, 3ftfic;r' GTfu@m a fagmasrf act fer 7rzTt." " .:, " ~

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.== :,nmr c);' -c;rffi" 374l uf@raur amar srzi arcs 3t1TcTT ~~ m ?;'Os faalfea zt at nr fa¢ v ~~ <fi'

T"Y'' .:, .:, .:,

10%m tR :,rn- ~ Wcrn c;us· faa1Ra ~ 'clol' ?;'Os$" 10% 3fJISWf ITT" c/n" -;;rr ~ ~I
• ±%Es

In view of above, an appeal against this ordep;'.~~l;fi'§""~~fore~thr Tribunal on payment of
10% of the duty demanded where duty or duty a~{l[)ena·~y·~~re1~~qj9pute, or penalty, where
penaly alone ie in dispute." ' f#el 3' Ji@

•✓;'j'ci~N·'.::;t :._'· fl.!l 1 ~ •~~,h,;,'; ..,. J..-_ r.
\. 0 .... , .. , . ..:,:- '--/'3¥ 55 }&Es
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ORDER-IN-APPEAL

M/s Chiripal Industries Limited (Fiber Division), Plot No. 199/200, Saijpur 
Gopalpur Pirana Road, Piplaj, Ahmedabad (hereinafter referred to as 'the appellant'),

holding Central Excise Registration No. AAACC8513BXM001 and engaged in the

manufacture of Polyester Fully Drawn Filament Yarn falling under Chapter 54 of Central

Excise Tariff Act, 1985, have filed the present appeal being aggrieved by Order-in
original No. 31/CX-I Ahmd/JC/MK/2016 dated 28/07/2016 (hereinafter referred to as

'the impugned order') passed by Joint Commissioner, Central Excise, Ahmedabad-I

(hereinafter referred to as 'the adjudicating authority').

2. During the course of Central Excise Audit EA-2000, the appellant having

accepted five audit objections had voluntarily reversed CENVAT credit/ paid up short

paid duty on 30/06/2014. The appellant was reminded vide letter dated 12/03/2015 &

21/04/2015 to pay penalty under Section 11A (6) of the Central Excise Act, 1944

(hereinafter referred to as CEA, 1944) for claiming waiver of show cause notice under

Section 11A (7) of the CEA, 1944. However, the appellant refused to pay penalty on the

ground that it had not acted in a dishonest or contumacious manner.

3. Therefore, a Show Cause Notice F.No. VI/I(c)/Audit-I/Chiripa-Penalty/SCN/2015

16 dated 21/05/2015 (hereinafter referred to as 'the SCN') was issued that was

adjudicated vide the impugned order where the demand of Rs.5,49,024/- has been

confirmed under Rule 14 of Cenvat Credit Rules, 2004 (CCR, 2004), read with erstwhile

proviso to Section 114 (1) and 11A (5) of CEA, 1944 along with interest under Section

11AB / Section 114A of CEA, 1944 and the payments made by the appellant towards

duty and interest have been appropriated. The adjudicating authority has imposed a

penalty of Rs.1,55,836/- under Section 11AC (1 )(c) of CEA, 1944 and a penalty of

Rs.2,37,352/- under Rule 15(1) of CCR, 2004. A penalty of Rs.2,37,352/- has also been

imposed under Section 11A\C of CEA, 1944 read with Rule 15 (2) of CCR, 2004.

4. Being aggrieved by the impugned order, the appellant has filed the present

appeal on the following grounds:

1) The appellant had deposited Rs.5,49,024/- towards principal amount involved in
the objections raised by Audit and an amount of Rs.2,21,712/- towards interest
and these amounts having been appropriated towards liabilities of CENVAT
credit and interest thereon, the proposals in para 5(i) & (ii) of the SCN should
have been treated as settled and there was no jurisdiction nor any authority in
law for proposing penalty on them under Rule 15(1) &(2) of CCR, 2004.

2) The adjudicating authority had not appreciated the fact thatthere must have
been some inadvertent mistakes by junior staff while taking@Eji98jKcredit and )
on being pointed out the same has been reversed with;;interestFl$?there was %9
no ma/a fide IntentIon on part of the appellant In tak!li19c'9'uctt.:Wt}mg scrr.e,d1t with
intent to evade duty and there was no justification for ii/po$jnj pehalfjj. Such
vews have been held in () C.C.E. vs JAI HANUMAN,CG?7.BT3'MiLLs P.
LTD. -- 2011 (273) E.L.T. 236 (Guy.); (I) C.C.E. vs CHANDRAKANTA?DYEING &, » /

• uos°• ere#aa:22
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PRINTING MILLS - 2011 (263) E.L.T. 331 (Guj.) (iii) CREST STEEL & POWER
PVT. LTD. vs C.C.E., RAIPUR - 2014 (310) E.L.T. 552 (Tri. -Del.); (iv) KUMAR
ORGANICS PRODUCTS LTD. vs C.C.E. - 2014 (307) E.L.T. 774 (Tri. - Bang.)
and (v) C.C.E, VAPI vs GUARNIFLON INDIA PVT. LTD. - 2013 (293) E.L.T. 703
(Tri. - Ahmd.) as well as Hon'ble Allahabad High Court decision in the case of
(vi) C.C.E. vs SUDARSHAN CABLES INDUSTRIES - 2012 (276) E.L.T. 300
(All.).

3) The basis on which the SCN has been issued for imposing penalty is that the
appellant was obliged to pay penalty as laid down under Section 11A (6) of CEA,
1944 and since this penalty was not paid, penalty under Rule 15(1) & 15(2) of
CCR, 2004 was proposed. It is clear from Section 114 of CEA, 1944 in general
and sub-sections (5) and (6) thereof in particular that these provisions apply in
case of recovery of duty and not CENVAT credit. CENVAT credit is not "duty of
excise" or "duty or CENVAT" levied and collected under Section 3 of CEA, 1944
but CENVAT credit is the credit referred in Rule 3(1) of CCR, 2004. Sections 11A
(5) & (6) refers to duty and not to CENVAT credit.

4) Hon'ble Supreme Court in the case of U.O.1. vs RAJASTHAN SPINNING &
WEAVING MILLS - 2009 (238) Ell 3 (SC) have held that penalty was
punishment for an act of deliberate deception by the assessee with the intent to
evade duty. The principle of penal liability stands settled for several decades by
virtue of judgments of the Apex Court in cases like HINDUSTAN STEEL LTD. 
1978 (2) ELT-(J 159) where it has been held that even a token penalty was not
justified when the default or irregularity was bona fide and the assessee was not
guilty of dishonest or contumacious conduct.

5) The SCN was wholly time-barred and therefore also, it did not deserve any
consideration. The extended period of limitation could never be invoked only on
the basis of observations of audit party for penalty. The transactions by the
appellant were shown in its Books of Accounts and Balance Sheets and thus
there was no suppression of facts. Even audit parties had scrutinized the books
of accounts as well as balance sheets at the time of audit. Penalty even
.otherwise was not justified considering the following decisions: C.C.E. vs BHILAI
JAYPEE CEMENT PLANT - 2015 (320) E.L.T. 730 (M.P.); C.C.E. vs
SAURASHTRA CEMENT LTD. - 2016 (42) S.T.R. 632 (Guj.); C.C.E. vs SAi
SAHMITA STORAGES (P) LTD. - 2011 (23) S.T.R. 341 (A.P.); C.C.E. vs
GUJARAT NARMADA FERTILIZERS CO. LTD. - 2009 (240) E.L.T. 661 (S.C.)
and MARUTI SUZUKI LTD. vs C.C.E. - 2009 (240) E.L.T. 641 (S.C.).

Personal hearing in the matter was held on 16/02/2017. Shri P.P. Jadeja,

Authorized Representative appeared on behalf of appellant. The learned Consultant

reiterated the grounds of appeal and submitted that there was no suppression because

the unit was audited every year and duty was paid along with interest on being pointed

out by Audit.

6. I have gone through the impugned order and the grounds of appeal filed by the
. .

appellant. There is no dispute regarding the non-admissibility of CENVAT credit as

pointed out by Audit and the appellant had reversed / paid up the said ineligible

CENVAT credit amount of Rs.5,49,024/- availed by them along with interest. No protest

has been registered towards such payments by the,appellantand no refund claim has
/ ~ c'·H:R :A.-:i..., t;--,,,, •,_

~een file~. Th_e appellant has filed the instan. t1/
0
.~~}2t.t7'•\;,~..·.~ aside of penalties

imposed in the impugned order. (f!. ?~'1• y . tf.·(Mo +as ·
(e. .'

\
/' %0. ··:-::: \:,,,-:-f~ ' .
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7. The demand has been confirmed in the impugned order, under Rule 14 of CCR,

read with erstwhile proviso to Section 11 A(1) of CEA, 1944 and Section 11A(5) of CEA,

1944. The primary requirement for invoking proviso to Section 11 A(1) / Section 11A(5)

of CEA, 1944 is that the ingredients of fraud, collusion or any willful mis-statement or

suppression of facts or contravention of any of the provisions of the Act or Rules made

thereunder with intent to evade duty are established against an assessee. In the instant

case, the appellant has contended that there was no suppression as all the details were

available in its records that were audited every year and it was on the basis of an

observation during one such audit that the appellant had paid up duty and interest. On

this ground the appellant has pleaded that no penalty could be imposed in the present

case. I find merit in this contention made by the appellant in view of the decision of

Hon'ble Supreme Court in the case of COMMISSIONER OF CENTRAL EXCISE,

BANGALORE vs PRAGATHI CONCRETE PRODUCTS (P) LTD. - 2015 (322) E.L.T.

819 (S.C.), where the appeal filed by Revenue was dismissed in the following terms:

3. It is also found as a matter of fact, that the unit of the respondent was audited
during this period several times and there were physical inspections by the
Department as well. Therefore, there could not be any case of suppression. We are
in agreement with the aforesaid view taken by the CESTAT. As a result, this appeal
is dismissed."

In the instant case also, all the details, based on which the SCN has been issued, were

available in the records of the appellant and these records were scrutinized by Audit

every year. There is no charge against the appellant that it had withheld anything for

scrutiny by the department in a fraudulent manner or with a ma/a fide intent to evade

duty. Hence no case is made out for imposition of penalty under Section 11A4C (1)(b) or

under Rule 15(2) of CCR, 2004 read with provisions of Section 114C of CEA, 1944.

Further, it has clearly been brought out in paragraph 2.2 of the SCN as well as in the

impugned order that the department had reminded the appellant in writing to pay up the

penalty under Section 11A (6) of the CEA, 1944 to facilitate waiver of SCN under

Section 114 (7) of the CEA, 1944. It is pertinent to note that the ingredients of fraud,

collusion or any wiliful mis-statement or suppression of facts or contravention of any of

the provisions of the Act or Rules made thereunder with intent to evade duty are not

relevant or applicable to the provisions of Section 11 A (6) of CEA, 1944. Had the

appellant paid up penalty under Section 11A (6) of CEA, 1944 as persuaded by the

department, then no SCN would have been issued in the instant case. Therefore, going

by the SCN and the impugned order, it is evident that initially the department was of the l
view that there was no element of the said ingredients of intent to evade duty in the
manner in which the appellant had availed the CENVAT credit that yw~]c(~be2- ?inadmissible by Audit. No additional evidence or ground has been add«toe@ tone scN
or the impugned order to justify the change in standpoint by the del;i enttaf'~ la1i~'

·Ro f' '4 /p
point in time whereby the provisions of section 11 A (1)/Section 11 sj cpi 19447
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have been invoked and confirmed against the appellant. There is no suggestion that

any goods were rendered liable for confiscation in the manner in which the inadmissible

CENVAT credit was taken by the appellant. Such being the case, penalties imposed

under Section 11AC (1) (b) and under Rule 15(1) & Rule 15(2) of CCR, 2004 read with

provisions of Section 11AC of CEA, 1944 are not sustainable and the same are required
to be set aside.

8. The appeal of the appellant for setting aside of penalties imposed in the

impugned order is allowed.

9. 3141aaa zrra##t a{ 3r#ht am fqzrt3#inth fan srark
The appeal filed by the appellant stands disposed of in the above terms. . ~

.ey
(3mr i4)

37rz1# (3r4er-I).:>

0

Attested

LS%es
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

ByR.P.A.D.

To
. MIs Chiripal Industries Ltd., (Fiber Division)
Plot No. 199 & 200, Saijpur - Goplapur Pirana Road, Piplej,
Ahmedabad - 382405

Date~g"/02/2017

Copy to:

. 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Principal Commissioner of Central Excise, Ahmedabad-I.
3. The Deputy /Additional Commissioner, Central Excise (System), Ahmedabad-1.
4. The Assistant/ Deputy Commissioner, Central Excise, Division-IV, Ahmedabad-1.
/ Guard File. .

6. P.A.
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